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STATEMENT OF THE CASE 
This action arose out of an agreement wherein Plaintiff Alfred 
T. Rich purchased the stock of an entity known as Servisoft of Salt Lake, 
Inc. and Plaintiff Shirley T. Rich acted as Guarantor under the purchase 
agreement and placed in escrow certain securities to be held pursuant to 
the escrow agreement to insure payment of the purchase price to Defendants 
DISPOSITION BELOW 
Defendants moved for a Summary Judgment which motion was granted 
by the Honorable Stewart M# Hanson. 
RELIEF SOUGHT 
Plaintiffs-Appellants seek a reversal of the Summary Judgment 
and seek a trial on the issues presented by the pleadir^ gs and the discover 
STATEMENT OF FACTS 
On or about January 19, 1975 Plaintiffs entered into an agreement 
to purchase all of the outstanding stock of Servisoft of Salt Lake, Inc# 
(R. M-) . The parties also executed an escrow agreement with Walker Bank 
and Trust which was to insure payment of the purchase price to McGovern 
(R. 12-14). 
McGovern prepared a short history of the business together with 
an inventory and valuation of the business (R. S-10), which materials 
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were given to the Plaintiff Alfred Rich (R. 88) . Alfred Rich visited the 
Servisoft business premises on two or three occasions and on one occasion 
Alfred RichTs father-in-law, Mr. Ott, was present during which McGovern 
represented that he had built the business up for 10 years and he was 
making a good living at it (R. 92). They all discussed the history, in-
ventory and valuations proposed by McGovern (R. 9M-) . McGovern would not 
allow Alfred Rich or Mr. Ott to examine the books until an "earnest money" 
was signed. This "earnest money" was signed late in the evening on 
January 8, 1975 (R. 95). 
Alfred Rich attenpted to learn as much as possible about the 
business after January 8, 1975 to the time of signing the agreement of 
January 19, 1975 (R. 96). This included how the business was conducted, 
the placement of orders, how to install the equipment, how to handle the 
telephone calls, sales techniques and the general running of the operation 
(R. 96). Alfred Rich had no prior experience in the water softening busi-
ness and the "earnest money" was signed for two purposes: first, to hold 
the business, and second, to allow Alfred Rich to learn something about 
the business (R. 97). 
McGovern pressured Alfred Rich by representing he had another 
buyer who was "just a few dollars short of coming up with all the money" 
(R. Ill). Appellant Alfred Rich signed the contract under this pressure 
of the alleged buyer and McGovernTs representations which ". . .led me 
(Alfred Rich) to believe that this was a great deal and so I was going 
on what Bob had told me and what he had shaved me." (R. H I ) . 
-2~ 
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The contracts were drawn by McGovernrs counsel and presented to 
Alfred Rich to execute as purchaser and Shirley Rich was asked to execute 
the contract as Guarantor. This took place in the home of Mr. Ott (R. 18 
However, Mrs. Rich had never had an opportunity to see the books nor has 
she ever been present during the negotiations or the learning processes 
in which Alfred Rich participated,, Shirley Rich was given a copy of the 
history, inventory and valuation (R. 181). She insisted upon direct 
verification from McGovern as to the accuracy of these documents and was 
assured they were accurate and that the sales were $8,500. per month and 
expenses were $5,000. per month. Shirley Rich was definitely assured tha* 
nothing could go wrong and that the business would have average monthly 
income of $8,500. (R. 181-192). The "books" of the company were never 
discussed with Shirley Rich (R. 192). However, Shirley Rich insisted 
upon direct verification from McGovern as to the representations complains 
of in PlaintiffsT Complaint (R. 181, 183, 185, 187). 
Within a short period of time, Appellants discovered that McGovern 
representations were not true. Specifically, the following representation 
were not accurate or true: 
1. The corporation was not debt free; 
2. All accounts were not paid in 10 to 30 days; 
3. The value of the accounts was overstated; 
M-. The value of the rental equipment was overstated; 
5. The monthly gross sales guarantee of $8,500. v^ as not realized; 
6. The Univac account was a great account and McGovern had had 
no trouble with it; 
-3-
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7. The Appellants were told the company was not losing money. 
(R. 105, 108, 118, 120, 121, 129). 
The Trial Court found that since Appellant Alfred Rich had access 
to the books (although for a period of eleven days, of which four days 
were week ends) before signing the purchase agreement, the Appellant had 
ample opportunity to check each of the alleged misrepresentations and 
further that Plaintiffs failed to make such investigation and inquiry 
as reasonable care under the circumstances would dictate. The Trial 
Court granted Summary Judgment in favor of McGovern (R. 62-63). 
ARGUMENT 
I 
THE TRIAL COURT ERRED IN GRANTING 
A SUMMARY JUDGMENT BECAUSE THERE 
ARE ISSUES OF FACT TO BE DETERMINED. 
There can be no question that many of the issues resolved in favor 
of defendant by the lower court in granting defendants motion for summary 
judgment were issues of fact which are contested, and are material. The 
unresolved issues of material fact should be resolved by the trier of 
fact. Hellstrom vs D. A. Osguthorpe, 22 Utah 2d 440, 4-55 P. 2d 28 (1969); 
Transamerica Title Insurance Company vs United Resources, Inc., 24- Utah 
2d 34-6, 471 P. 2d 165 (1970); Dupler vs Yates, 10 Utah 2d 251, 351, P. 2d 
624- (1960); Bullock vs Deseret Dodge Truck Center, Inc., 11 Utah 2d 1, 354-
P. 2d 559 (1960); and Singleton vs Alexander, 19 Utah 2d 292, 4-31 P. 2d 
126 (1967). In Transamerica, this court said: 
TTIt is thus clear from the rule that when upon 
basis of the pleadings, depositions, answers 
* * -admissions and affidavits, which we herein 
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refer to as Submissions1, a party is entitled 
to judgment as a matter of law, the motion for 
summary judgment should be granted. But if it 
appears from such submissions that there is a 
dispute as to any issue of fact which would be 
determinative of the rights of the parties, it 
should be denied and a trial should be had to 
resolve the disputed issues." (4-71 P. 2d 165, 
at 167). (emphasis supplied) 
Judge Hanson concluded: 
". . .plaintiffs had access to all the books and 
records prior to the time this deal was consum-
mated, (and) had ample opportunity to check each 
item of valuation placed upon the property by 
the defendants and could have ascertained the 
true value if it was not represented by defend-
ants .TT (emphasis supplied, R. 62) 
Based upon the foregoing assumption, Judge Hanson cited with approval the 
following language from Lewis vs White, 2 Ut 2d 101, 269 P2d 865 (1954-) : 
tTNo matter how naive or inexperienced the defend-
iffs were, they could not close their eyes and 
accept unquestionably any representations made 
to them. It is their duty to make such investi-
gation and inquiry as reasonable care under the 
circumstances would dictate." (emphasis supplied) 
When the "submissions" in this case are reviewed there are 
numerous contested, disputed and unresolved material issues of fact. 
First was there an "ample opportunity to check each item of valuation" 
and second, the trial court found a finding of fact that the Plaintiffs 
failed to "make such investigation and inquiry as reasonable care under 
the circumstances would dictate." (emphasis supplied) 
The court in Bullock, supra, amplified the language in the 
Transamerica case, when it said: 
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TTA summary judgment must be supported by evi-
dence , admissions and inferences which when 
viewed in the light most favorable to the 
loser shows that, Tthere is no genuine issue 
as to any material fact and that the moving 
party is entitled to a judgment as a matter 
of law.T Such shoiving must preclude all 
reasonable possibility that the loser could, 
if given a trial, produce evidence which 
would reasonably sustain a judgment in his 
favor." 
This legal reasoning is the basis for upholding or reversing 
motions for summary judgment. The court must determine not what are the 
issues of fact, but that there are no issues of fact. If there are issues 
of fact, the summary judgment may not be granted. Carr vs Bradshaw Chevro-
let Company, 23 Utah 2d M-15, 46M-, P 2d 580 (1970). 
When the issues raised by the submissions in the instant case are 
viewed most favorably for the plaintiff, the court must find that there 
are unresolved issues of material facts which should be determined by a 
trial. Thompson vs Ford Motor Company, 16 Utah 2d 30, 395 P. 2d 62 (1964-)« 
The uncontroverted facts disclose that Alfred Rich had access to 
the books beginning January 9, 1975 (R# 7). At page 95 of the record Mr. 
Rich, when asked about the books, replied: 
tTA. He wouldnTt let him see the books until 
after we had made an earnest money, be-
cause I asked him if I could take the 
books home and he said, TNoT#TT 
The "earnest money" was executed in Mr. OttTs home late in the 
evening of January 8, 1975 (R. 181). The contract of purchase i^ as 
entered into on Sunday night at Alfred RichTs home, the 19th of January 
(R. 4-6, 191). This was a period of eleven days. 
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Alfred Rich, from and after January 8, 1975 (the earnest money, 
which was signed in the evening at Mr. OttTs home, R0 181), spent most 
of his time learning the business. At page 96 Mrc Rich testified: 
TTQ. Well, let*s see. From the time of the 
earnest money until the contract was 
closed you spent most of your time down 
there trying to learn the business, 
didnTt you? 
A. Yes. 
Q. And this included: How do they do their 
business, how do they put their orders, 
how do they install stuff, how do they 
handle the telephone with their customers, 
the sales technique, the whole thing; 
didnTt it? 
A. Basically.7T 
During this period the defendants were putting pressure on the 
plaintiffs to purchase by asserting that defendants had another buyer. 
At pages 111 and 112 Mr. Rich testified: 
tTQ. Why did you sign the contract on the day 
that you did? 
A. Well, Bob had led me to believe that this 
was a great deal and so I was going on 
what Bob had told me and what he had 
showed me. 
Q. All right. Did he say that he had another 
buyer and if you didnTt buy he was going 
to sell to somebody else immediately? 
A. Yes. He had somebody that was just a few 
dollars short of coming up with all the 
money.TT 
TTQ. Let me see. This man, then, wasnTt a 
threat on beating you out on buying the 
business,was he? 
A. Bob led me to believe that. He said 
that this guy was just a little bit short 
of coming up with the money and that he 
had been in that day and he told Bob that 
-7-
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he would probably have the money inside 
of a week. So Bob said TYou had better, 
if you want to get this business, we 
better come to some type of agreement 
pretty quick." 
It was only a short time after the contract date of January 19, 
1975 when plaintiffs discovered the misrepresentations. McGovern repre-
sented the value of the rental automatics to be $4-5,000. Mr. Rich testified: 
TTQ. Okay. Tell me what he told you about them? 
A. He told me that that is what they were 
worth. 
Q. Well, letTs see. You knew that the cost of 
a unit was $130 and he said he had M-85 units. 
A. No. At this time when we went over there, I 
hadnTt gone through the books, so far as 
ordering a softener. That wasnTt until—I 
donTt believe I ordered a softener until 
after the contract was made." (R. 105) 
Q. Okay. Then did he say it was their cost? 
A. Yes. He said, 'This is what they are 
worth in cost.r He never went into any 
formula saying how he based this. Well, 
I was buying an account with it. He said 
this is what the equipment cost." (R. 118) 
Compare the values represented by McGovern to the actual value if 
all the units were new as discovered by plaintiffs. Plaintiffs did ascer-
tain the number of units to be correct, but the values were grossly mis-
represented. 
McGovern Value True Value 
Rental automatics ~? M-5,000. 1? 19,625. 
Rental exchanges 75,000. 32.099. 
Rental D-l equipment 5,500. 6,513. 
Plant equipment M-,000. 3,667. 
Total $129,000. $ 61,904-. 
(R. 10-11) 
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About the representation about the Univac account: 
TTA. 
Q. 
A . 
Q. 
A. 
Well, he told me that his account with 
Univac was a great account and that he 
never had any trouble with them. 
Yes. 
And I just got done from filing about a 
$55,000. lawsuit because Bob never took 
care of his equipment properly. 
When did that come up? 
This was about three or four weeks ago.r 
(R. 108) 
About the history of the Company, Mr. Rich testified: 
TTQ. Now, taking a look at this Exhibit 1, is 
there anything in here to your knowledge 
that isnTt accurate? 
A. Well, I found the corporation wasnTt debt 
free, that all the accounts arenTt paid 
either in 10 or 30 days. They are requested 
to be paid in 10 or 30 days but they werenTt 
always paid in 10 or 30 days. I found re-
ceivables, I believe, that were over 60 days. 
Q. Okay. 
A. I didnTt find the value of the accounts on 
the rental equipment to be $130,000. I 
didnTt find all the equipment rated as ex-
cellent condition. Bob didnTt stay on a 
complete full too months and, according to 
the paper here, he said he guaranteed a 
monthly gross sales of $8,500. which he 
never did and we never made." (R. 120,122). 
About the company losing money Mrs. Debbie Rich stated: 
"MRS. RICH: I want to say one more thing, though. 
In December Bob and Sheila showed that they 
made $6,000. and they paid out $9,000. and 
we didnTt find that out until after we were 
going through to look at the balance sheets 
and their income taxes for the previous year. 
The figures showed She shaved me how to 
do it. The figures shaved hav much they made, 
around $6,000., and they paid out around 
$9,000. and $3,000. of it was to themselves. 
MR. KING: What was misleading about that? 
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MRS. RICH: Just the fact that they were spending 
more money than the company was making before 
we even took it on and it was losing money and 
they told us it wasnTt losing money before we 
bout it." (R. 128, 129). 
Mrs. Shirley Rich testified: 
,TA. And I said, TWell, now, look. If I have to 
put up collateral, I want to know what is 
going on. Is it really a safe thing? 
He said he thought it was and he said, Accord-
ing to this, their usual income is $8,500o a 
month, expenses probably around $5,000.T and so 
that would make the payment very easy to make 
that went to Bob. I asked Bob, I says, TIs 
this right?* and he said, TYes,T this was right 
because I am not going to sign anything that I 
am not pretty sure of. 
Q. Now, that was Mr. Ott saying that? 
A. No, Bob told me this, too." 
Q. Well, they would have to maintain customers? 
A. We didnTt go to that point but if he didnTt 
do anything else with the business than the 
way it was right now, they would easily make 
that payment. Bob said that was right because 
I asked him." (R. 181, 182) 
Again at page 188: 
"Q. As I get it, then, the essential reason that 
you went along with it was that the company 
seemed to yield an average monthly income 
of $8,500.? 
A. Yes. 
Q. Before expenses? 
A. Yes. 
Q. Right? 
A. No, not $8,500. in expenses. 
Q. $8,500. income before expenses? 
A. Yes." 
This action was filed on June 11, 1975, a period of less than 
five months after the contract of January 19, 1975. Plaintiffs refused 
to pay after three monthly installments because of the misrepresentations. 
-10-
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Under the pressure applied by McGovern, to hurry and sign, to learn the 
business in a period of eleven days, during which Plaintiffs, according 
to Judge Hanson had "ample time to discover the misrepresentations" and 
to find the fact that Plaintiffs failed in "their duty to make such in-
vestigation and inquiry as reasonable care under the circumstances would 
dictate"9 flies in the face of reason and clearly discloses a material 
issue of fact for the trier of fact to determine, to-wit: did plaintiffs 
breach their duty to investigate and make inquiry? 
CONCLUSION 
There is no dispute that the representations were made by McGovern 
to induce plaintiffs to purchase the stock. The material issue of fact 
is whether plaintiffs had "ample opportunity" to discover the misrepre-
sentations and whether plaintiffs made "such investigation and inquiry 
as reasonable care under the circumstances would dictate"0 Both of 
these material issues of fact, Judge Hanson, who was not the trier of 
fact, resolved adversely to plaintiffs. The language of Transamerica, 
supra, is dispositive wherein this court stated: 
"But if it appears from such submissions 
that there is a dispute as to any issue 
of fact which would be determinative of 
the rights of the parties it should be 
denied and a trial should be had to re-
solve the disputed issues." 
Plaintiffs should have their day in Court to determine the 
issues "found" by Judge Hanson. Plaintiffs pray this Court reverse 
the Summary Judgment and allow a trial of the very material issues 
-11-
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which are determinative of the rights of Plaintiffs. 
Respectfully submitted. 
JARDINE, JOHNSON AND BALDW 
James R. 
Attorney for PlaiffEaffs-Appellants 
7£ South State Street, Suite 700 
i^er. Box 11503 
Salt Lake City, Utah 8M-1M-7 
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I hereby certify that I mailed a true and correct copy of the 
foregoing Plaintiffs-Appellants Brief to Samuel, Esquire, Attorney 
for Defendants-Respondents, M-09 Boston Building, Salt Lake City, Utah 
84-111, postage prepaid, this ^ '2-^ day of March, 1976. 
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